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Strategic Environmental Assessment (‘‘SEA’’) is formally the environmental assessment of ‘the effects
of certain plans and programmes on the environment’. The requirement to undertake SEA derives
from European Directive 2001/42/EC (‘‘the SEA Directive’’), which came into force in July 20041.
It covers ‘‘all plans and programmes’’ in a range of named sectors ‘‘which set a framework for future
development consent of projects listed in Annexes I and II’’ to European Directive 85/337/EEC
(‘‘the EIA Directive’’)2 and those which require appropriate assessment under European Directive
92/43/EEC (‘‘the Habitats Directive’’)3. It allows coincident assessment where, for example, the
‘‘Birds Directive’’ or the ‘‘Water Framework Directive’’4 apply.

The overall intention is to create a transparent and seamless assessment of the hierarchy of plans,
programmes and specific projects likely to have significant effects on the environment.

SEA Experience and Risks

This paper considers the impact that the SEA Directive has already had on ‘planning’ in the UK, in
its widest sense, and discusses some of the practical and legal issues that it presents.

In particular, it explores the emerging scope and limits of SEA (and Sustainability Appraisal),
the guidance available to practitioners, screening and consultation, the ‘‘hierarchy of assessment’’,
alternatives and evaluation, mitigation and monitoring.

Environmental Impact Assessment of specific projects is already changing as a result of SEA. Many
legal questions remain unresolved, although some advice can be drawn from the body of EIA case
law in the domestic and European Courts. Even at this early stage, significant pitfalls and dangers for
both responsible authorities and applicants for specific development consents can be identified.

Why Understanding SEA is Important

Undertaking EIA clearly falls to the applicant for development consent. SEA has to be undertaken
or secured by the ‘‘responsible authority’’, generally the public body which produces the plan or
programme5 and involve the ‘‘consultation bodies’’6 and the public. Landowners, developers and a
wide range of other businesses and their advisers will be seriously affected if there are failures or gaps
in the SEA system, which delay or prevent their activities.

Individuals, groups of residents and activists will, as they have with EIA, be looking for weaknesses,
real and imagined, in the application of SEA to prevent unwanted initiatives or projects.

SEA is important. It should change the way that development decisions are made, integrating policy
making and practice, both within and across sectors. It should reinforce the hierarchy or ‘‘cascade’’

1 Directive 2001/42/EC, The assessment of the effects of certain plans and programmes on the environment.
2 Directive 85/337/EEC, as amended by EC/97/11.
3 Directive 92/43/EEC, as amended.
4 Directive 79/409/EEC, the Birds Directive, and 2000/60/EC, the Water Framework Directive.
5 The responsible authority is the authority by which or on whose behalf a plan is prepared.
6 Consultation bodies in England are the Countryside Agency, English Heritage, English Nature and the Environment Agency.
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of decision making ensuring that these are made in an appropriate form and timescale by the right
level of government. The growing complexity and ambiguity of government and quasi-government
planning arrangements in the UK significantly increases the risks of failure by omission, if not
commission.

The key risks are that legal challenges (or the threat of challenges) will paralyse decision making,
particularly in relation to large development projects, including those in the national interest, but
also interrupt the grant of a wide range of ‘‘development consents’’ previously outside the scope of
EIA under European Directives 85/337/EC, as amended.

Application of the SEA Directive

SEA was introduced in England by the Environmental Assessment of Plans and Programmes
Regulations, 2004. Separate regulations apply to Scotland, Wales and Northern Ireland7. The
Directive and the Regulations use the terms ‘‘environmental assessment’’ and ‘‘environmental
report’’.

Sustainability Appraisal (‘‘SA’’) of development plans has been undertaken for some years, driven by
the UK Government’s Sustainable Development Strategy, revised in 20058. ODPM has decided, for
development plans, to incorporate the requirements of the SEA Directive into Sustainability Appraisal.
SA is now mandatory for development plan documents, under the Planning and Compulsory Purchase
Act 2004 and the relevant regulations9.

Article 2(a) states that SEA applies to plans and programmes, required by legislation, regulation or
‘‘administrative provisions’’, prepared by authorities at any level of government. It need not apply to
strategies or policies, unless these ‘‘set the framework for future development consent’’. Article 3(2)
lists the sectors, ranging from agriculture, through energy, transport and waste management to land
use, for which SEA is mandatory although it could merely have relied on the references to Annex I
and II of the EIA Directive. Even in these sectors, plans and programmes are only subject to SEA if
they are ‘‘likely to have significant environmental effects’’.

The Directive provides for certain exceptions. National and civil defence and purely financial
programmes are excluded as are those ‘‘which determine the use of small areas at local level’’ or
which are ‘‘minor modifications to plans or programmes’’.

Despite the general discretion (subject to overrule by the Secretary of State) given to ‘‘responsible
authorities’’ to decide if SEA is to be done, the Government has decided that SA (incorporating
SEA) is necessary for all Regional Spatial Strategies, Development Plan and Supplementary Planning
Documents.

The European Commission set the guidance ball rolling, with advice on the implementation of the
Directive, in 200310. Since then, a plethora of guidance on particular sectors and jurisdictions within
the UK has appeared. Some of the early draft guidance was either overly complex or, in some cases,

7 The extant regulations are very similar to those in England. The Scottish Executive has introduced the Environmental Assessment (Scotland)
Bill, which will extend the scope of SEA still further.

8 Defra, ‘‘Securing the Future—Delivering a UK Sustainable Development Strategy’’, 2005.
9 The Town and Country Planning (Local Development) (England) Regulations 2004.
10 EC, Implementation of Directive 2001/42/EC on the Assessment of the Effects of Certain Plans and Programmes on the Environment,

2003.
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less clear than the Directive itself. ODPM and the devolved administrations have now published the
much improved Practical Guide to the Strategic Environmental Assessment Directive11.

This details, in para. 1.10, the most up to date guidance for the principal sectors, which are transport,
spatial planning, water and waste12. The Practical Guide, in Appendix 1, also gives an indicative list
of plans and programmes likely to require SEA, from Regional Economic or Housing Strategies via
Community Strategies, Local Air Quality Plans to Primary Care Trust Delivery Plans and Salmon
Action Plans.

So far, in terms of screening decisions, there appear to be geographical and sectoral differences
emerging. In Scotland, for example, the Executive’s ‘‘SEA Gateway’’ is giving case by case guidance
to departments and public authorities. In England, local authorities have to make their own decisions
and are taking a precautionary view, which may have its own risks. Government departments seem
reluctant to embrace SEA for their own plans and programmes.

Risk of Challenges to the Screening and Scope of SEA

Some of these risks mirror or grow out of those pursued against EIA over the past eighteen years.
Some could and should have been avoided in the drafting of the UK regulations and guidance. Key
areas of concern are:

ž The persistent Government interpretation, for example, in the SA Guidance13, that SEA
only refers to purely environmental effects, and excludes social and economic effects. The
wording of the two Directives is different, but certainly in EIA it has become normal
practice to include social and economic impacts. It is at least arguable that the scope of
SEA should be as broad and the words of Annex 1(f) interpreted accordingly. Development
Plans, being subject to full Sustainability Appraisal, should be immune to challenge on this
count;

ž The transitional provisions inevitably give rise to risks. Any plan or programme whose
formal preparation started before July 21, 2004 is not required to have an SEA. If, however,
that plan is not adopted by July 22, 2006, it will require what is effectively retrospective
SEA or will otherwise fall;

ž The European Court has been much exercised by what constitutes a ‘‘development consent’’
for the purposes of EIA. There are two interlocking risks here. On the one hand there are
those cases, such as the ‘‘cockle pickers’’14, where the Court has extended the scope of
Appropriate Assessment to, in this case, annual licences. Wells15 confirmed other decisions,
that imposing new conditions on an old mining permission was the grant of development
consent. These rulings which extend the definition could, in effect, bring a relevant higher
order document into the scope of SEA. Other cases, eg Gregan16, leave other forms of
consent, in this instance, waste management licences, at the edge of being defined as a
development consent. If the responsible authority decides that the relevant higher order

11 ODPM, A Practical Guide to the Strategic Environmental Assessment Directive, September 2005.
12 The principal guidance is ODPM, Sustainability Appraisal of Regional Spatial Strategies and Local Development Frameworks, 2004; DfT,

Strategic Environmental Assessment—Core Guidance for Transport Plans and Programmes, 2004; Environment Agency, SEA Good Practice
Guidelines, 2004.

13 ODPM, Sustainability Appraisal of Regional Spatial Strategies and Local Development Frameworks: Consultation Paper, 2004.
14 See J.P.E.L., 2005, p.993.
15 R. (on the application of Wells) v The Secretary of State for Local Government, Transport and the Regions.
16 R. (on the application of Gregan) v Environment Agency, [2004].
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plan is to be subject to SEA, this must raise significant doubt whether the consequential
applications for such consents can continue to evade the EIA net.

ž None of the exceptions is properly defined in the Directive, Regulations or guidance.
Authorities who use the ‘‘small area’’ and ‘‘minor modifications’’ loopholes, without a
rigorous analysis of whether there are likely to be ‘‘significant environmental effects’’ will
be challenged.

ž One of the most likely areas for serious challenge is the policy as against plans and programmes
interface. Appendix 1 of the Practical Guide17 lists few Government departmental policies
or programmes. The key documents at risk are those which are policy statements, which
stray into specific advice on the location or nature of facilities. This was the basis of
the successful challenge to the Airports White Paper in relation to the second runway at
Stansted18. There is a wider group of Government documents where, I believe, the courts
are highly likely to take the view that these contain ‘criteria or conditions which guide
the way a consenting authority decides an application for development consent’19. While
Planning Policy Statements are probably safe, policy statements such as White Papers on
airports and ports, nuclear waste through to marine aggregates almost certainly fail this, test
unless SEAs are done.

Consultation and Public Involvement Risks

The four ‘‘consultation bodies’’ in England (and their equivalent in the other administrations) are
defined in reg.420. Both ‘‘responsible authorities’’ and the Secretary of State have to consult these
bodies before determining that SEA is not required by reason of absence of ‘‘likely significant
environmental effects’’. They must be consulted on the scope of any environmental assessment and
on the completed environmental report21.

Despite devolving the decision to Member States to determine who exactly the ‘‘public’’ are,
the tenor of Art.6 of the Directive is to promote wide consultation. Article 6(2) states that the
‘‘public shall be given an early and effective opportunity to express their opinions. . .. on the draft
environmental report’’. The SEA Regulations take a more grudging position, with reg.13(2)(b)
requiring the authority to ‘‘take such steps as it considers appropriate to bring the preparation of the
report’’ to the attention of the public.

The Practical Guide echoes the Directive, noting, in para.33, the benefits of public consultation at
earlier stages, such as scoping. In my view, the Regulations are not only at odds with the Directive
but offend the Government’s own advice, for example, on development plan consultation, the
Cabinet Office Code of Practice22 and the Environmental Information Regulations, 2005. Unless
SEA authorities consult sufficiently with the public, challenges will arise, either against the failure to
transpose the Directive properly or under the Human Rights Act 1998. The latter was, of course,
used successfully in cases such as Berkeley23.

17 ODPM, A Practical Guide to the SEA Directive, 2005.
18 Stansted Airport Case.
19 EC Guidance on Implementation of SEA, 2003.
20 The Environmental Assessment of Plans and Programmes Regulations, 2004.
21 regs 12(9) and 13(2).
22 Cabinet Office ‘‘Code of Practice on Consultation’’ (2004).
23 R. v Secretary of State (Ex p. Berkeley), HL, [2001].
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The Hierarchy of Environmental Assessment

Under the EIA Directive, there is no ‘‘hierarchy of assessment’’. Each eligible project is assessed
separately, as it is submitted for development consent. Only occasionally, for example, when parallel
applications are submitted on contiguous sites, does the planning authority give any thought to
the accuracy and appropriateness of the baseline data or to the creation of any generally applicable
baseline datasets. There is, of course, the requirement to assess the cumulative impacts of the proposal.
Apart from those which arise internally from the proposal itself, this usually takes the form of a fairly
cursory examination of nearby development or infrastructure which has been granted consent but
not yet built.

The SEA Directive establishes for the first time, a hierarchy or potential ‘‘cascade’’, of environmental
assessment. It is at its most explicit in land use planning, where the Regional Spatial Strategy, the
Core Strategy and other Development Plan Documents and Supplementary Planning Documents
will all be subject to Sustainability Appraisals. Planners and planning lawyers are well aware of the
limitations (or opportunities) of the ‘‘planning policy cascade’’ as it existed under the old national
and regional guidance, structure and local plan system. Much of this arose because plan preparation
and review were not synchronised across the spatial levels of the policy hierarchy. The Planning and
Compulsory Purchase Act 2004 has destroyed structure plans and also fragmented local plans, with
arrangements which are yet to prove they are either quicker or more certain than their predecessors.

The hierarchy of plans and programmes exists in many other sectors to which SEA applies. In some
of these, e.g. energy, the majority of individual applications for development consent will require
EIA. In others, for example, housing and health, while regional and local plans will require SEA,
few of the individual applications trigger the requirements for EIA.

Responsible authorities are advised to take account of the ongoing or completed environmental
reports for other sectors, plans higher up the hierarchy or those for adjoining areas, where cross-border
effects are likely to occur, while seeking24 to avoid duplication of the assessment.

From the perspective of the individual applicant for development consent, failure in the hierarchy of
assessment presents, at least in theory, the risk that a project will be ‘‘ambushed’’ by the failure to
SEA a higher order plan or a successful challenge to the SEA of a higher order plan.

While developers, landowners and other applicants need to be alert to this risk, I believe that there
are likely to be a number of lines of defence against those challenges:

ž SEA failures only matter if (a) they lead to the higher order plan being quashed or its
approval substantially delayed, and (b) individual development consents cannot be approved
or proceed in the absence of that higher order plan or programme. The most obvious risk
is in those sectors where the higher order plan is, in part, a financial approval programme,
e.g., health and housing.

ž In the case of planning decisions, the weaknesses in the ‘‘policy cascade’’ are also a
protection for individual applicants. While each plan has to be in ‘‘conformity’’ or ‘‘general
conformity’’ with higher order plans or the RSS, a significant gap or inconsistency in the
policy cascade is not necessarily fatal. Planning decisions should be made in accordance
with the development plan, as it stands, and all other material considerations. The only

24 SEA Directive, Art.5(2).
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exceptions to this are those forms of development, e.g., housing, retail, business, where the
higher order plans provide quantitative limits or totals for smaller areas. In reality, refusals
on the grounds of prematurity alone are difficult to sustain.

ž SEA cannot just be EIA on a larger scale. As the Directive and guidance recognise25, it has
to be professional and well argued, but in many respects it will have to rely on subjective and
un-quantified evaluations. Even in the realms of EIA, the courts have been very reluctant to
get involved in arguments over the ‘‘technical quality of assessment’’ rather than procedural
failure. This will be even truer with SEA, where individual impact scores or judgements
will be matters of opinion.

As a practitioner, I remain concerned about how to ensure that there is consistency (or at least not
outright inconsistency) in the SEA of plans being produced in parallel (e.g. RSS and RTS, RES,
RHS) or by different organisations in the same policy hierarchy.

The Guidance gives common sense advice about how this might be achieved, for example, by creating
common databases for use within and across responsible authorities. Some regional planning bodies
(e.g. GLA) and local authorities (e.g. Somerset) are adopting authority wide standard approaches to
SEA. In certain sectors, e.g. transport and development plans, many authorities at the same level will
end up with very similar environmental reports and sustainability appraisals. This has certainly been
the case after a decade of sustainability appraisals of local plans and unitary development plans. Those
SAs rarely fit at all neatly into the appraisal or methodologies being used for RPGs and now RSSs.
Without far greater resources and more rigid regulation, this situation will persist.

The Scope of an Environmental Report

The SEA Regulations, like those for EIA, set out the information to be included in an environmental
report, in reg.12(3) and Sch.2. These paraphrase the Directive and, in particular, allow the report to
include such information ‘‘as may reasonably be required, taking into account current knowledge’’.
The specified information includes:

ž ‘‘an outline of . . . the main objectives of the plan or programme, and of its relationship
with other relevant plans or programmes;

ž relevant aspects of the current state of the environment . . .;
ž any existing environmental problems relevant to the plan or programme. . .;
ž the environmental protection objectives, at international, Community or Member State

level, which are relevant to the plan or programme . . .;
ž the likely significant effects on the environment . . .;
ž measures to prevent, reduce and as fully as possible offset any significant adverse effects . . .;
ž an outline of the reasons for selecting the alternatives and a description of how the assessment

was undertaken; and
ž a description of the measures envisaged concerning monitoring.’’

The likely significant effects are defined in the SEA Regulations in exactly the same terms as are used
in the EIA Regulations.

25 See the SEA Directive, Art.5(2).
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Objectives, Alternatives and Effective Assessment

The Practical Guide, at para.5.A.12, advocates the creation of specific SEA objectives, targets or
indicators for use in the environmental report. This is not a requirement of the Directive. In some
cases, they will be the same as the objectives of the plan or programme itself but need to be set out
in terms of environmental rather than operational outcomes. Without clearly defined objectives, it
will be very difficult to undertake effective prediction or assessment of the environmental effects of
the plan or programme.

In the EIA of specific projects, the consideration of alternatives is not mandatory, although the
assessment of any alternatives that were considered has to be reported. In SEA, the alternatives (or
strategic options) have to be identified and their effects assessed.

The generation of options, whether these are rates of development or alternative locations for that
development, has been a long established component of strategic land use and transport planning,
but not of local plans. In other areas of policy, for example, housing strategies, the plan itself may not
contain explicit options but consist of a complex package of measures which are individually related
to the plan objectives. In others, e.g. waste management, there is a ‘sustainability’ hierarchy which
drives policy formulation, which can be used to define or sort alternatives.

The alternatives assessed should be ‘‘reasonable, realistic and relevant’’26. The Guide goes on to
suggest that alternatives which are outside the control of the responsible authority need not be
considered. Likewise those which appear from the outset to be unaffordable or deliver poor value
for money are likely to be excluded from consideration by plan-makers and those who undertake
the SEA. In order to make the assessment of alternatives manageable, ‘‘scenarios’’ or ‘‘packages
of options’’ are routinely considered, rather than all of the policy combinations which could be
adopted. While all of these are common sense to me as a strategic policy adviser or planner, none
of this advice is derived explicitly from the Directive or the regulations. Environmental activists in
particular, will seek to challenge SEAs on the grounds that they fail to consider environmentally
desirable but otherwise costly or complex alternatives.

Prediction and evaluation of effects lies at the core of effective SEA and should lead directly to
mitigation and monitoring. As so often, the guidance is strong on the sources and collection of
baseline data but provides little real advice on evaluation that is useful to the non-specialist. Most
of the techniques available, e.g., multi criteria analysis, are very dependent on informed professional
judgements. Lack of resources and training in many public authorities will make the qualitative
assessments in many SEAs very suspect.

Much of the early technical guidance, for example, that for Local Transport Plans, was too academic
and advocated complex, logical but ultimately impractical methodologies. This was discovered fairly
early in the Department for Transport’s pilot studies27 and more recent environmental reports for
LTPs, e.g., Derby28 have evolved better solutions, but it remains difficult to ensure that subjective
judgements are both robust and transparent.

Experience of sustainability appraisal of local plans and, more recently, of regional strategies suggest
that SEA is in danger of becoming a mechanistic ‘‘ticking of boxes’’, semi-detached at best from
plan-making.

26 Practical Guide, Appendix 6.
27 Department of Transport, Strategic Environmental Assessment Guidance for Transport Plans and Programmes, TRL, 2004.
28 ERM, Provisional Derby Joint Local Transport Plan 2006–2011:SEA Environmental Report, 2005.

[2005] J.P.L., DECEMBER  SWEET & MAXWELL AND CONTRIBUTORS



The Impact of the SEA Directive [127]

The key question which flows from this critique is whether this will open SEAs up to the risk of
successful legal challenge. Extrapolating from both planning and EIA cases suggests that the courts
will continue to be extremely reluctant to interfere in the exercise of professional or technical
judgements, unless the results and the decisions based on them are demonstrably unreasonable.

Mitigation and Monitoring: Further Traps?

Mitigation measures in SEA, as in EIA, should include modifications to the core plan or programme
where these are necessary, as well as those to be applied during implementation. The latter will
include issues which should, and can only, be addressed during subsequent project specific EIA.

Good land use and policy planning has always needed effective monitoring. Monitoring
of the achievement of quantified targets, for example, through Comprehensive Performance
Assessment/Best Value for local authorities, has become a key tool by which Government departments
seek to exercise arms-length control over local services. Targets, backed by financial punishments
or incentives, have been alarmingly successful in distorting the behaviour and priorities of local
authorities. There is now, for example, a parallel requirement, in PPS12, on LDF authorities to
monitor their implementation.

The SEA Directive and regulations include a monitoring requirement, for which there is no parallel
in EIA. Regulation 17 requires the responsible authority to monitor implementation with ‘‘the
purpose of identifying unforeseen adverse effects at an early stage and being able to undertake
remediation’’.

ODPM continues to argue that this unique requirement to monitor imposes no new duty to
implement environmental remediation measures. This may be strictly correct, but it is difficult to
see how a responsible authority which has identified a problem, but taken no action, will be able to
defend that inaction, under judicial review.

It is difficult to assess the risks of this new obligation. It is likely to arise well after the SEA has been
completed and much of the programme implemented. Across the public sector, even in planning
departments, monitoring (unless there is a financial incentive) lacks commitment, consistency or
resources.

Is SEA Altering EIA Practice?

It will be important for the authors of environmental statements for individual projects to be aware of
the findings of any SEA of the relevant plan or programme. It is already normal practice, for example,
for transport infrastructure EIAs, to incorporate references in the ES to the options examined, using
the NATA framework29. Experience of using and defending options selected through NATA only
confirms my view that the EIA of individual projects has to proceed almost independently of any
prior SEA. EIAs need a far greater degree of quantification (based on design studies) than is available
for SEA of the higher order programme.

The existence of SEAs of higher order plans and programmes will alter the way in which ‘alternatives’
are reported in subsequent environmental statements. Practice has already been evolving, with far
greater reporting of the assessment of ‘‘alternatives’’. There are several factors at work here:

29 Department of Transport, New Approach to Appraisal.
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ž the internal approvals process for most public sector infrastructure requires the explicit
consideration of physical options or alternatives;

ž national planning policy guidance is extending the range of types of development, or
locations, where applicants for permission have to demonstrate that they have considered
alternative sites. This has been a longstanding requirement in relation to applications in
Green Belt, National Parks and Areas of Outstanding Natural Beauty. It clearly applies to
retail development outside town centres, developments on open space and, increasingly, to
other forms of development to which ‘‘sequential approaches’’ are being applied.

Where the SEA considers physical or locational alternatives, it will be difficult for the applicants for
individual consents not to report those relevant alternatives in their environmental statements.

The second aspect where SEA is likely to influence EIA practice is in the reporting and formulation
of mitigation measures. Good practice in EIA is already to set out clearly the nature of proposed
mitigation (and the means by which this will be secured) in environmental statements. SEA can only
help to consolidate and develop this practice.

What are the Remedies if an SEA is Inadequate?

As with EIA, there are no statutory procedures for challenging SEAs. Actions will normally be by
judicial review, in the High Court, in the first instance.

It was, of course, established practice that development plans, if they could be challenged under s.287
of the 1990 Act, could not be subject to separate judicial review. Those powers are now in s.113 of
the 2004 Act and some commentators30 believe that this now opens the door to judicial review of
Development Plan Documents at any stage in their preparation and approval.

Sustainability Appraisals are not themselves Development Plan Documents. However, if the plan to
which they relate is quashed or remitted for further work, this clearly has the same effect.

Incidentally, ODPM is now acknowledging that ‘‘binding’’ Inspector’s reports on development plan
documents may not be, where objections to the environmental report are sustained. Development
Plan Documents, in these circumstances, will have to be remitted to the local planning authority for
further sustainability appraisal (and, potentially, a further public examination).

Generally, the powers of the court, if an SEA challenge is successful, are likely to be of limited effect.
If the breach was narrowly procedural and otherwise trivial, the adoption of the plan or programme
concerned may not even be quashed. Even if it is quashed, it will still be open to the responsible
authority to revise the SEA and resubmit the plan for approval.

Based on EIA experience, the greatest threat to individual projects arises where judicial review
decisions are appealed through the domestic courts and on to the European Court of Justice. In
some instances, this has led to substantive delays, where House of Lords decisions have been deferred
awaiting European Court of Justice judgements31.

What Should Developers and Promoters be doing to Minimise Risks?

Consultants advising promoters and developers are well used both to advising their clients of the
need for robust environmental statements and, as far as they can, ‘‘nursing’’ local planning authorities

30 Tromans, Planning and Compulsory Purchase Act 2004, 2005.
31 The obvious example is R. v Bromley LBC v Barker.
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to ensure that EIA procedural failures are minimised. One of the results of greater familiarity with
the EIA Regulations and the publicity that attached to early challenges has meant that successful
‘procedural’ challenges are now far rarer.

Major developers and infrastructure promoters, whether individually or through trade associations,
recognise the need to be involved in policy and plan making. As far as possible, they need to behave
as ‘informed and participating stakeholders’ in the parallel SEA process. It remains to be seen whether
responsible authorities will consult broadly, but even if they pursue only the minimum advertising
and deposit of draft environmental reports, it is essential that developers and their advisers review
and make representations on these.

A greater concern is the behaviour of Government departments (or indeed other public authorities)
who are not even subjecting plans and programmes to screening for SEA. Where screening decisions
not to proceed with SEA are being made, in accordance with the Regulations, it is still difficult
for individual developers to keep track of these. Almost the only line of defence are the four
‘consultation bodies’ who, it is hoped, will at least seek to identify blatantly unjustified attempts to
proceed without SEA.

Unlike EIA, where it is often in the developer’s interest to, for example, contribute to the planning
authority’s retention of independent environmental advisers, I am not aware that similar arrangements
are being used for SEA. In due course, some of the trade bodies may choose to become involved in
funding SEAs of particularly relevant plans and programmes.

Conclusions

It is early days to be drawing conclusions about the impact of the SEA Directive. There have, for
example, been no cases before the courts. This paper has drawn on my own and others’ experiences of
EIA, SEA, planning and the sustainability appraisal of development plans. It has also been instructive
to review the EIA precedents and the potential lines of attack that will be taken by objectors seeking
to oppose major projects and initiatives.

Because they are assessments of higher order plans, SEAs are less likely to be successfully challenged
but there are significant areas of concerns:

ž The apparent willingness of Government not to subject policy documents to SEA, even
though these may fail the ‘‘framework for development consent’’ test;

ž The danger of following the letter of the Regulations and undertaking only minimal
consultation during SEA;

ž The difficulty inherent in ensuring consistency horizontally and vertically in the ‘‘hierarchy
of assessment’’;

ž The danger that alternatives or options assessed will be drawn too narrowly, based on
available funding or previous practice;

ž The risk that responsible authorities, even if they set up adequate monitoring systems,
identify adverse effects during implementation but fail to undertake remediation;

ž The adoption of mechanistic check-list approaches to SEA, in particular to the evaluation
of effects; and

ž The lack of resources and skilled staff available within responsible authorities to undertake
effective SEA.

One of the impacts of the SEA Directive will be to reinforce a bad habit already prevalent in
Government. It is likely to become even more cautious about including location specific advice in
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national and regional policy guidance. While it is entirely sensible to avoid inappropriate detail in
these policy documents (as in the Airports White Paper), the ‘‘policy hierarchy’’ becomes unworkable
unless locations for major facilities of national or regional importance are determined in that guidance.

Promoters and developers must not ignore SEA but must engage actively in monitoring and
participating in ‘‘higher order’’ planning and SEA. Although SEA should be an important component
of the seamless and systematic approach to decision making and the environment, it is difficult to
make the process accessible to the public and this is one of the challenges facing responsible authorities
and their advisers.

Experience of EIA has been that Government has been reluctant to offer professional guidance
and advice to practitioners and other public authorities, often leaving it to the courts to enforce
improvements in practice. The introduction of SEA has been supported by an extensive programme
of guidance and pilot studies. As SEA experience grows and problems emerge, it is highly desirable
that ODPM and the devolved administrations take a lead in providing clear advice and in promoting
good practice.

[2005] J.P.L., DECEMBER  SWEET & MAXWELL AND CONTRIBUTORS


